STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 11,070
g
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Social Welfare denying his application for Medicaid. The
i ssue is whether the petitioner is disabled within the neaning
of the pertinent regul ations.

FI NDI NGS OF FACT

The petitioner is a fifty-four-year-old man with a high
school education. He has worked nostly as a self-enpl oyed
drywal | installer.

The petitioner has a history of bladder cancer with
several operations in the 1980's, the nost recent being in
1989. It appears, however, that after each surgery the
petitioner was able to resune working.

For the last few years, the petitioner has al so been
experiencing increasing pain in his right shoulder. This
finally caused himto stop working in early Novenber, 1991.

I n Decenber, 1991, an orthopedi st diagnosed the problemas a
rotator cuff tear and advised the petitioner that surgery
woul d probably be necessary.

I n January, 1992, the petitioner underwent a

consultative examnation. 1In a report of that exam nation
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the consulting physician related the foll ow ng "inpression”
of the petitioner:

It should be noted he can only lift his right arm
abducting fromthe side to about 45 and then he is
conpletely limted and has weakness) he can extend
frontward in a sagittal plane over his head to sone
extent with his right arm He should have an
ort hopedi ¢ eval uati on and surgery on his right rotator
cuff tear which is rather obvious. He should have his
dental hygi ene | ooked into and probably receive plates.
He shoul d have orthopedi c eval uation of the left |ower
leg and toe to see if this is circulatory or
neurological, it doesn't seemto fit any neurol ogi cal
pattern at this tine and if surgery is required there
it should be done. At this tinme, this patient is
di sabl ed and should do no kind of work.

In Iight of the above, there is no question that the
petitioner is disabled at this tine. Mreover, a
preponder ance of evidence establishes that even with surgery
the petitioner will not regain ability to performfrequent
"medium lifting (twenty-five to fifty pounds) within a
years tine.

ORDER
The Departnent's decision is reversed.
REASONS

Medi cai d Manual Section M211.2 defines disability as

fol | ows:

Disability is the inability to engage in any
substantial gainful activity by reason of any nedically
det ermi nabl e physical or nental inpairnent, or
conbi nation of inpairnents, which can be expected to
result in death or has lasted or can be expected to
| ast for a continuous period of not fewer than twelve
(12) nonths. To neet this definition, the applicant
must have a severe inpairnent, which nmakes hi m her
unabl e to do his/her previous work or any ot her
substantial gainful activity which exists in the
nati onal econony. To determ ne whether the client is
able to do any other work, the client's residual
functional capacity, age, education, and work
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experience i s considered.

In this case the nedical evidence is clear that the
petitioner has been unable to performany work since
Novenber, 1991. Under the regul ations, as of August, 1992
(when he turns fifty-five) the petitioner would be found
di sabl ed unl ess he regains the ability to perform "nedi um
wor k", which entails frequent lifting of up to twenty-five

pounds and occasional lifting of up to fifty pounds. See 20
C.F.R 3416.967(c) and 20 C.F.R > 404, Subpart P., Appendi x

1, Rules No. 202.06 and 203.15. Based on the unequi vocal
opi ni on of the Departnent's consulting physician, the
petitioner's history of bladder cancer, and the evidence of
additional problenms in the petitioner's lower left leg, it
is concluded that the petitioner will not, within a year,
even wWith surgery on his shoulder, regain this capacity to
perform "medi umwork”. As noted above, this is sufficient
to establish disability under the regulations. The
Departnent's decision is, therefore, reversed.
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